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interfere with its unquestioned power of taxation. Therefore, 
whatever opinion might be entertained with reference to the laws 
as they heretofore existed, the Constitution and laws as they now 
stand unmistakably place all corporations upon a fotting of equal- 
ity, and all are required to pay a charter fee as the condition pre- 
cedent to doing business in this State, with a proviso that this 
charter fee shall not be exacted of those corporations by which this 
fee has been at any time paid. The Corporation Commission, 
which is the department specially charged with the duty of grant- 
ing licenses to do business in this State to foreign corporations, 
has given this matter careful consideration; has found that the 
laws do not discriminate in favor of appellant ; that it is not within 
any exception; that it was doing business in violation of the law; 
and has imposed upon it the minimum penalty for its offense. 
We discover no error in its ruling, and it is, therefore, affirmed. 



HORTENSTINE V. VIRGINIA-CAROLINA Ry. Co.* 

Supreme Court of Appeals. 
June 23, 1904. 

RAILROADS — INJURY TO TRESPASSER — NEGLIGENCE — PLEADING — BATE OF 
SPEED SIGNALS. 

1. A declaration for injuries caused by the negligence of the defendant 

must show that from the relation existing between the plaintiff and 
defendant a legal duty was owing from the latter to the former, the 
failure to discharge which caused the injury. 

2. In an action by trespasser upon a railroad track to recover for in- 

juries, the declaration must aver that after the railroad company 

discovered his peril it could, in the exercise of ordinary care, have 
avoided injury to him. 

3. A railroad company owes to trespassers and licensees no duty of 

providing reasonably safe and proper appliances. 

4. A railroad company owes to a trespasser upon its track no duty in 

regard to the rate of speed or schedule time upon which it shall run 
its trains. 

5. Section 2900, of the Code of 1887, preserving to any person injured 

by a violation of the statute the right to maintain an action for in- 
jury, was designed only to preserve such right where it existed at 
common law, and not to give a right of action where none existed. 

* Reported by West Publishing Company. 
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8. The statute requiring a railroad company to sound the whistle of its 
engine before reaching a crossing was not made for trespassers nor 
licensees, and it owes no such duty to them. 

7. In actions for tort the declaration must state sufficient facts to enable 
the court to say upon demurrer whether, if the facts stated are proved, 
plaintiff would be entitled to recover. 

Error to Circuit Court, Washington county. 

Action by J. W. Hortenstine, administrator of W. P. Richards, 
against the Virginia-Carolina Railway Company. Judgment for 
defendant, and plaintiff brings error. Affirmed. 

John W. Neal and L. P. Summers, for plaintiff in error. 

White & Perm, for defendant in error. 

Cardwell, J. 

This action was brought in the Circuit Court of the county of 
Washington by the administrator of W. P. Richards, deceased, 
against the Virginia-Carolina Railway Company, to recover dam- 
ages for the death of plaintiff's intestate, caused, as alleged, by 
the negligence of the defendant company. The declaration con- 
tains seven counts, and the defendant company demurred to it and 
to each count thereof, which demurrers were sustained, and a final 
judgment rendered in favor of the defendant company. To this 
judgment this writ of error was awarded. 

Substantially, the allegation of the first count in the declaration 
is that the defendant company was possessed of certain engines and 
cars, used and employed in carrying passengers and freight along 
the line of its railway in Washington county, Va., and that on 
the 10th day of November, 1901, the defendant company con- 
ducted itself so negligently and unskillfully in the operation of 
its said business as to inflict upon the plaintiffs intestate severe 
bodily injuries, by reason whereof he died. It is insisted that this 
count measures up to the requirements of a declaration in such 
actions, as laid down in B. & 0. R. R. Co. v. Sherman's Adm'x, 30 
Gratt. 602, and approved in N. & W. R. R. Co. v. Harmon's 
Adm'r, 83 Va. 553, 8 S. E. 251, Seaboard, etc., R. R. Co. v. Joy- 
ner's Adm'r, 92 Va, 354, 23 S. E. 773, and Birckhead v. C. & 0. 
Ry. Co., 95 Va. 648, 29 S. E. 678, since by these authorities it is 
sufficient to set forth the cause of action in general terms, and 
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aver that the injury was inflicted by the wrongful act, neglect, 
and default of the defendant. 

In B. & 0. R. R. Co. v. Whittington's Adm'r, 30 Gratt. 805, the 
same judges who decided the case of B. & 0. R. R. Co. v. Sher- 
man's Adm'x, evinced an apprehension that they had gone further 
in that case than in principle they should have gone. The only 
material difference between the declarations in the two cases is 
that in the last named the place where the alleged negligent act 
was committed is designated, while in the first named it is not; 
and the first count in the declaration in the case at bar is in form 
and substance the second count in the declaration in the Wbit- 
tington Case, where, in the opinion by Staples, J., sustaining a de- 
murrer to that count, it is said: "Now, whether the plaintiffs in- 
testate' was at the time a passenger on the train and received his 
injuries as such, or whether he was an employe of the company 
and was injured while engaged in its service, or whether he was a 
stranger crossing the track of the company's road, or whether he 
was on the track at all, or in the cars, or at the station, or in what 
manner he was injured, the declaration does not inform us. It 
was impossible for the defendants to learn from this declaration 
the grounds upon which plaintiff was proceeding. The declaration 
amounted to an averment, simply, that the plaintiff's intestate was 
injured by the negligence of the defendants in the operation of 
their business in using and employing their engines on their rail- 
way." And then, after stating the object of a declaration, which 
is too well understood to be repeated here, the learned judge con- 
tinues: "It is very true that in actions for torts it is frequently 
sufficient to describe the injury generally, without setting out the 
particulars of the defendant's misconduct. In such cases great 
latitude of statement is allowed. But this rule does not justify 
a general and indefinite mode of declaring, admitting of almost 
any proof. . . . The learned counsel for the plaintiff insists that, 
if greater particularity is required in stating the cause of action, 
the plaintiff is liable to be defeated on the trial by a variance be- 
tween the allegations and the proofs. A declaration can, how- 
ever, subserve no good purpose unless it be sufficiently specific to 
inform the adverse party of the ground of complaint. If it is 
deficient in that particular, it may as well be dispensed with alto- 
gether. The plaintiff is presumed to have some knowledge of the 
facts upon which his action is founded. If he is in doubt as to 
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the precise nature of the evidence, he may frame his declaration 
with different counts, varying his statements to meet every possible 
phase of the testimony." 

The language just quoted applies with all of its force to the first 
count of the declaration here under consideration, and is inappli- 
cable to the declaration in the Sherman Case only in one particu- 
lar, viz., the fact that the declaration in the last-named case states 
that Sherman, the person injured, was "on the track" of the de- 
fendant at the time of his injury, while the first count in the 
declaration at bar utterly fails to designate where plaintiff's in- 
testate was when he received the alleged injuries from which he 
died; and in this failure, at least, to designate the place, it is dif- 
ferent from the declaration in the Sherman Case, and conforms 
to that in the Whittingfcon Case. 

The second count states that on the day of the alleged accident 
plaintiffs intestate was on a certain pump or hand car which was 
then and there being used on the said railroad, with the knowledge 
and consent of the defendant company, etc. 

As remarked by counsel for the defendant company in the argu- 
ment here, "This may be said of every railroad company in the 
State, as they all have hand cars, which are being used daily on 
their roads. But the duties which these companies owe to persons 
upon these hand cars is determined by the capacity in which they 
are there." In what capacity, and by what right, was plaintiff's 
intestate on this particular hand car on the day of the accident? 
Was he there as an employe of the defendant company, engaged in 
its business? Or was he a stranger, who was there, assuming all 
the attendant risks, without the knowledge and consent of the de- 
fendant company, and to whom it owed no duty, except not will- 
fully or intentionally to injure him after discovering his peril:' 
As to these matters, the declaration is silent. While the declara- 
tion states that plaintiff's intestate was upon the hand car, it fails 
to state where the hand car was at + he time of the accident, or 
that it was on the track at that time. Stress is laid in the ar- 
gument for the plaintiff upon the averment that the hand car, on 
the day stated, was being used on the railroad with the consent of 
the defendant company, but the declaration nowhere states that 
plaintiff's intestate was on the hand car with either the knowledge 
or the consent of the defendant company. Consent is either ex- 
pressed or implied, and it is not claimed that the consent of the 
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defendant company to the use of the hand car was express; and, 
if the plaintiff intended to rely upon an implied consent, it was 
but fair to the defendant company that the facts to be relied on 
to warrant an implied consent be stated in the declaration. The 
relation which actually existed between the plaintiff's intestate and 
the defendant company at the time of the alleged injury may have 
been one or several, out of which different measures of duty from 
the defendant company would arise, and unless the duty owing, 
and which the defendant company failed to discharge, was a legal 
duty, it would not be liable for the injury. The duty must be 
owing to the party injured, and the declaration must show this, 
otherwise it is clearly demurrable. N. & W. R R. Co. v. Wood, 
99 Va. 156, 37 S. E. 486; Carson Lime Co. v. Rutherford, 102 
Va. — , 46 S. E. 304. 

In the first-named case (which was similar in many respects to 
the case at bar) the opinion by Buchanan, J., says : "It has been 
held in several cases by this court that it was not necessary in cases 
like this to aver in terms the relation which existed between the 
plaintiff and defendant at the time of the injury 7 (though that is 
clearly the better practice), but that it is sufficient if such aver- 
ments are made as to the circumstances under which the plaintiff 
was injured as will show the existence of the duty which it is 
averred has been neglected, and which neglect has caused plain- 
tiff's injury." In other words, the declaration must shew that 
from the relation existing between the plaintiff and the defendant 
a legal duty was owing from the latter to the former, the failure 
to discharge which caused the injury for which the action is 
brought, or make such averments as to the circumstances under 
which the plaintiff was injured as will show the existence of the 
duty which it is claimed has been neglected, and which neglect 
has caused the plaintiff's injury. 

The third count in the declaration under discussion differs from 
the second in two particulars : (1) In the addition that on the day 
named, etc., plaintiff's intestate had been hurt and placed or laid 
on the hand car, and (2) in the omission to state that the hand 
car was out and being run on the defendant company's track with 
its consent; and this omission is material. The fact that the plain- 
tiff's intestate had been hurt and placed on the hand car cannot 
enlarge the responsibility sought to be laid at the door of the de- 
fendant company, unless this fact was known to the company, and 
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it is not averred that it was so known. It might be true that the 
defendant company had knowledge that the hand car was out on 
the day named, but at the same time it might also be true that 
this hand car had been taken without the company's consent, and 
run out on its track by reckless parties as a prank or for their 
amusement. If the latter were shown to be the fact, these parties 
were trespassers pure and simple, who were not only endangering 
their own lives, but the lives of all parties engaged in the business 
of the company in running its engines and cars, as well as pas- 
sengers who may have been upon its trains, and the defendant 
company would have owed them only the duty it would, under the 
law, owe to any other trespasser upon its track. It would not have 
been the duty of the company to keep a constant lookout for these 
trespassers. If so, this lookout must have been at every foot of 
the progress of the train, as the company could not have antici- 
pated that it would run upon the hand car at one point rather 
than another. Under the circumstances stated, the defendant 
company could not be held responsible for the alleged injury to 
plaintiff's intestate, unless it was shown that, after it discovered 
his peril, it could, in the exercise of ordinary care, have avoided 
the injury. This third count of the declaration making no such 
averment, it is clearly demurrable. 

The negligence charged in the fourth count is that it was the 
duty of the defendant company to have its engines equipped with 
ordinary and proper appliances, so that said engines could and 
would be under the immediate control of the engineer, whereby 
the said engines should not be run upon and against plaintiff's in- 
testate, etc. 

Conceding the existence of this rule, the only statement in the 
count that the appliances were not safe and proper is by way of 
recital, and not by a positive averment. Nor is there sufficient 
averment that the failure to have safe and proper appliances was 
the cause of the accident, nor that the engneer could, with proper 
appliances and the use of the same, have stopped the engine in 
question after discovering plaintiff's intestate upon the track. Had 
the averment, however, been sufficient to show a failure on the 
part of the defendant company to discharge the alleged duty, still 
the declaration would have been fatally defective, because it stated 
no fact which showed that the duty was owing from the defendant 
company to the plaintiff's intestate. As between a railroad com- 
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pany and parties bearing a certain relation to it, such as passen- 
gers and employes, there exists the duty of providing reasonably 
safe and proper appliances. But there exists no such duty as to 
trespassers, or even a bare licensee, and such a party cannot com- 
plain though the appliances be ever so unsafe. N. & W. B. B. Co. 
v. Wood, supra, and authorities there cited. 

In support of this count, counsel for the plaintiff cite the case3 
of Bichmond By. & Elec. Co. v. Garthright, 92 Va. 627, 24 S. E. 
267, 32 L. E. A. 220, 53 Am. St. Sep. 839, and Thompson v. Salt 
L. B. T. Co. (Utah) 52 Pac. 92, 40 L. R. A. 172, 67 Am. St. Sep. 
621, but all that need be said of these cases is that they are wholly 
unlike the case under consideration, since the accident in each oc- 
curred on the streets of a city, where pedestrians had equal rights 
with the railroad companies. The principles which govern that 
class of cases have been very fully and clearly set out in the opin- 
ion of this court by Buchanan, J., in Bass' Adm'r v. N. By., etc., 
Co., 100 Va. 1, 40 S. E. 100. 

The fifth count of the declaration under consideration pro- 
ceeds upon the idea that it was the duty of the defendant company 
not to run its engines at such an unusual rate of speed, or at a 
time different from the schedule of any train running in the same 
direction, and passing the point at which the alleged accident hap- 
pened, or, if so run, it was the duty of the defendant company to 
have given notice of the change of running said engine, so that it 
should not be run upon plaintiff's intestate, etc. 

When commenting upon such regulations as are referred to in 
this fifth count, Moncure, P., in B. & O. By. Co. v. Sherman's 
Adm'r, supra, says: "They are adopted for the convenience and 
safety of the defendant and those who travel upon the road as pas- 
sengers in the cars of the defendant, or those who cross the road 
at a place where they have a legal right to eross, and not for those 
who may choose to walk upon the road for their own convenience 
or pleasure." To the same effect is N. & W. By. Co. v. Wood, su- 
pra. 

In support of the fifth count, several cases are cited, and we 
will review them, as far as we deem it necessary, in the order 
cited. As to the first (B. & O. B. Co. v. Whittington's Adm'r), 
it need only be said that the party injured was an employe of the 
defendant company. In the second (Boberts v. A. & F. B. Co., 83 
Va. 314, 2 S. E. 518), the party injured was a traveler upon the 
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highway, just about to cross the railroad track at a highway cross- 
ing, and the court rightly held it to be "negligence to run an un- 
scheduled train at an extraordinary speed across a public highway, 
without signaling its approach by bell and whistle." The prin- 
ciples laid down in that case, as well as in the case just before it 
mentioned, are wholly inapplicable to the case at bar, where the 
party injured was where he had no right to be, or was, at most, a 
bare licensee. A wholly different rule as to the duty of the rail- 
road company to the parties injured applied to the two cases 
named from that applicable to the case at bar. The third case 
cited is L. & W. R. Co. v. Hall (Ga.) 35 S. E. 159. In that case 
the ruling was not upon the sufficiency of the declaration, but only 
upon the refusal of the lower court to direct a verdict in favor 
of the defendant, and upon an instruction given. The sufficiency 
of the declaration seems not to have been called in question. The 
fourth and last case cited is Ash-worth v. Southern By. Go. (Ga.) 
43 S. E. 36. That case is clearly in accord with the decisions in 
this State as to the duty which a railroad company owes to a tres- 
passer upon or about its property. True, it held that the rule in 
such cases does not relieve the company under all circumstances 
from anticipating the presence of a trespasser upon its property, 
and from taking proper precautions to prevent injury to him. The 
real point decided was that the petition (declaration) set forth 
facts which brought the case under an exception to the general 
rule, and should not have been dismissed on a general demurrer. 
It has no bearing whatever upon the sufficiency of the declaration 
in this case. 

The sixth count in the declaration under discussion proceeds 
upon the idea that it was the duty of the defendant company to 
abstain from running its engine on the day of the injury to plain- 
tiff's intestate, that day being Sunday, and that the running of its 
engine on that day was a violation of the statute — section 3801, 
Code 1887 — whereby a right of action accrued to the plaintiff to 
recover damages of the defendant company by reason of section 
2900 of the Code; in other words, that the defendant company is 
liable for the injury to plaintiff's intestate, simply because the in- 
jury was by reason of the company's engine being run on Sunday. 
The declaration does not state that the day named was Sunday, 
but merely states that it was the duty of the defendant company 
to obstain from running its engine on that day, and that it was 
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so run, etc., in violation of the laws of the Commonwealth. Sec- 
tion 3801, prohibiting the running of the engines and trains of 
a railroad company on Sunday in this State, contains several ex- 
ceptions, and, granting that the court should take judical notice 
of the fact that the 10th day of November, 1901, was Sunday, and 
conceding, further, for the sake of argument, that the bare viola- 
tion of the statute gave the plaintiff a right of action, his declara- 
tion is still bad on demurrer, as it does not state that the defend- 
ant company, in the running of its engine and train on the day 
named, and which inflicted the injury to plaintiff's intestate, did 
not come within the exceptions contained in the statute. Section 
2900 of the Code confers no new or enlarged right upon a party 
injured as a result of the violation of a statute. A party suing 
for an injury arising from an act of a defendant in violation of 
a statute, claiming damages, and not merely the penalty pre- 
scribed in the act, would have to allege and prove the same 
facts which he would have to allege and prove if the act of 
negligence complained of was not in violation of a statute, 
since the purpose of section 2900 of the Code was merely to 
preserve to the person injured the right to maintain his action for 
the injury he may have sustained by reason of the wrongdoing of 
another, and to prevent the wrongdoer from setting up the de- 
fense that he had paid the penalty imposed under a penal statute. 
Connelly v. W. U. Tel Co., 100 Va. 51, 40 S. E. 618, 56 L. E. A. 
663, 93 Am. St. Kep. 919. 

The authorities cited in support of the sixth count of plaintiff's 
declaration, as far as we have been able to examine them, do not 
sustain his contention. 

The seventh count of the declaration sets out the liability of the 
defendant company as arising out of its failure to sound the 
whistle of its engine, as required by statute, before reaching the 
crossing, near which the alleged injury to plaintiff's intestate oc- 
curred. What was said with reference to appliances, speed of 
train, etc., above applies here. The statute was not intended to 
protect all persons indiscriminately, but only those upon the high- 
way, or who are lawfully at or near a crossing of a railroad in pui - - 
suit of their legitimate business, and intending to cross the rail- 
road, and was not made for trespassers, or even licensees. B. & 
O.R. R. Co. v. Sherman's Adm'r, svpra; N. & W. Ry. Co. v. Wood, 
supra. If the view contended for by counsel for the plaintiff were 
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correct, viz., that the duty imposed by the statute refers to all 
persons who, being lawfully at or in the vicinity of the crossing, 
may be subjected to accident and injury by the passing of engines 
at that place, still the declaration is fatally defective in not stat- 
ing that the plaintiff's intestate was lawfully at the place of his 
injury, or in failing to show, from facts or circumstances stated, 
that he was lawfully there. No rule of pleading is better settled 
in this State than that a declaration must inform the defendant 
of the nature of the demand made upon him. 

If it could be said that the first count in this declaration states 
that plaintiff's intestate was upon the track of the defendant com- 
pany at the time of the accident, then, under the facts stated in 
this count, and in the third, fourth, fifth, sixth, and seventh, he 
was unquestionably a trespasser. And if the second count stated 
specifically that he had taken the hand car, or was upon it, with 
the knowledge and consent of the defendant company, this would 
be sufficient to show, so far as that count is concerned, that he was 
not upon the track as a trespasser, but it would not be sufficient to 
show that he was there with any greater rights than a bare licensee. 
Whether plaintiff's intestate was a trespasser or a mere licensee at 
the time of the accident, each count in the declaration is defective, 
in that it does not aver that the defendant company intentionally 
or willfully injured him, or that, after it saw or knew of his peril, 
it could have avoided injuring him. N. & W. By. Co. v. Wood, 
supra. 

This declaration is but an illustration of the extent to which 
the rule having its origin in B. & 0. B. B. Co. v. Sherman's Adm'r, 
supra, has led the bar of this State into relying upon loose and 
insufficient pleading in actions of this nature. Though not un- 
mindful that that rule has been followed or reluctantly approved 
by this court in the cases cited by counsel for the plaintiff, we have 
pointed out that the apprehension of the judges who sat in the case 
in which the rule had its origin, that the case had gone too far, 
was soon evinced in B. & 0. B. B. Co. v. Whittington, supra. In 
N. & W. By. Co. v. Joyner's Adm'r, supra, the court seemed to feel 
constrained to approve the rule, but in truth there was no occasion 
to either follow or approve it, as the opinion clearly shows that the 
declaration in that case stated a good cause of action independent 
of the rule. And in Birckhead v. C. & 0. By. Co., supra, it is ap- 
parent that the rule was sanctioned with reluctance. Be that as it 
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may, the court, upon mature consideration, has reached the con- 
clusion that in actions for a tort the declaration must state suffi- 
cient facts to enable the court to say upon demurrer whether, if 
the facts stated are proved, the plaintiff would be entitled to re- 
cover; and in so far as the rule originating in the case of B. & 0. 
R. R. Co. v. Sherman's Adm'r, supra, impinges upon this conclu- 
sion, it is not approved, and will not be hereafter followed. This 
conclusion is in accordance with the established rule everywhere 
but in Virginia, with perhaps a few exceptions. It is imposing no 
hardship on a plaintiff, is but fairness to the defendant, and will 
at the same time, in many instances, save valuable time to the 
trial courts and jurors in going through trials, often of days' dura- 
tion, to reach the same conclusion. 

It follows that we are of opinion that there is no error in the 
judgment of the Circuit Court of Washington county, complained 
of in this case, and, therefore, it must be affirmed. 

NOTE. — That this able and important opinion may be more fully ap- 
preciated, we give below the declaration and demurrer filed in the case: 

DECLARATION. 

Virginia, 

In the Circuit Court of Washington county. 

J. W. Hortenstine, S. W. C. and as such administrator of Walter Pres- 
ton Richards, deceased, complains of the Virginia-Carolina Railway Com- 
pany, of a plea of trespass on the ease, for this, to-wit, that heretofore, 
to-wit, on the 10th day of November, 1901, and for a long time 
before that day the defendant company had been operating a 
railroad in said county of Washington, extending from the town of Abing- 
don, in said county, to a point on the boundary line between the States of 
Tennessee and Virginia, which point is near to and southwesterly from the 
town of Damascus in the said county of Washington, over which railroad 
the defendant company operated cars, coaches and steam locomotive engines 
and the said defendant company was in possession of said railroad which 
passes through the said county aforesaid for the purpose of propelling 
and running thereon coaches, cars and steafn locomotive engines. Yet 
the said defendant, its agents, employees and servants, so using, operat- 
ing, controlling and managing the said engines upon the roadbed of said 
railroad, located in said county aforesaid, and by other agents, employes 
and servants of said defendant then and there being not mindful of or 
regarding their duty in this behalf, but took so little care, caution and 
diligence, in and of the steam locomotive engines, that by and through 
the negligence, carelessness, default and wrongful act of its agents, em- 
ployes and servants of said defendant, that a steam locomotive engine on 
the day and year aforesaid, in the county aforesaid, was, with great force 
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and violence, ran [ran] and driven upon and against Walter Preston Richards, 
then there being and thereby, then and there the said steam locomotive 
engine did so greatly wound said Walter Preston Richards that, by rea- 
son thereof, he shortly afterwards died; and his death was caused by the 
said wrongful act, neglect and default of said railroad company. Where- 
fore, the said plaintiff, administrator of said Walter Preston Richards, 
deceased, says he is entitled to recover damages to the amount of $10,000 
under the laws of Virginia, for such cases made and provided, and, there- 
fore, he brings suit, etc. 

And for this cause, also to-wit, that on the 10th day of November, 1901, 
and for a long time before the defendant company was and had been 
operating a railroad in the said county of Washington, over which it 
operated steam locomotive engines, and the plaintiff's intestate was on 
the day and year aforesaid in the county aforesaid, on a certain pump 
or hand car, which was then and there being used on the said railroad 
with the knowledge and consent of the said defendant com- 
pany. And it became, and was, the duty of the defendant to 
exercise due and reasonable care and caution in running steam locomo- 
tive engines so that the steam locomotive engines should not be run or 
driven upon or against the plaintiff's intestate or upon or against the 
aforesaid pump or hand car, on which the plaintiff's intestate was, so as 
to injure and wound plaintiff's intestate. Yet, the defendant, not re- 
garding its duty in this behalf, so carelessly and negligently conducted 
itself that heretofore, to-wit, on the day and year aforesaid, in the county 
aforesaid, a steam locomotive engine was, by said defendant, carelessly 
and negligently driven and propelled upon and against the said hand 
pump or ear, on which the plaintiff's intestate was, and upon and against 
the plaintiff's intestate, so that plaintiff's intestate was wounded, bruised, 
hurt and injured that by reason thereof he shortly afterwards died; and 
his death was caused by the said wrongful act, neglect and default of said 
defendant. Whereof [wherefore] the said plaintiff, administrator of said Walter 
Preston Richards, deceased, says he is entitled to recover damages to the 
amount of $10,000 under the laws of Virginia, for such cases made and 
provided, and, therefore, he brings his suite. 

And for this, also, to-wit, that on the 10th day of November, 1901, and 
for a long time before that, the defendant company was, and had been, 
operating a railroad in the said county of Washington, over which it 
operated steam locomotive engines, and the plaintiff's intestate had been 
hurt and placed or laid upon, on the day and year aforesaid, and was 
being carried on a certain pump or hand car, which certain pump or 
hand car, was being run on said railroad, and the defendant on the day 
and year aforesaid had knowledge of and knew that said pump or hand 
car was out and being run on said railroad. And it became and was the 
duty of the defendant to exercise due and reasonable care and 
coun caution in steam locomotive engines so that the steam locomo- 
tive engines should not be run or driven upon and against the plaintiff's 
intestate or upon or against the aforesaid pump or hand car, on which 
the plaintiff's intestate was, so as to injure and wound said plaintiff's 
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intestate. Yet, the defendant, not regarding its duty in this behalf, so 
carelessly and negligently conducted itself that heretofore, to-wit, on the 
day and year aforesaid, in the county aforesaid, a steam locomotive en- 
gine was, by said defendant, carelessly and negligently driven and pro- 
pelled upon and against the said pump or hand car, on which the plaintiff's 
intestate was, and upon the said plaintiff's intestate, so that plaintiff's 
intestate was wounded, bruised, hurt and injured that by reason thereof he 
shortly afterwards died, and his death was caused by the said wrongful 
act, neglect and default of said defendant. Wherefore, the said plaintiff, 
administrator of Walter Preston Richards, deceased, says he is entitled to 
recover damages to the amount of $10,000, under the laws of Virginia, for 
such cases made and provided, and, therefore, he brings his suite. 

And for this, also, to-wit: That on the 10th day of November, 1901, and for a 
long time before that the defendant company was, and had been, operat- 
ing a railroad in said county of Washington, over which it operated 
steam locomotive engines, and on the day and year aforesaid Walter 
Preston Richards had been hurt and had been placed or laid 
upon and was being carried on a certain pump or hand car, 
which certain pump or hand car was being run on said railroad, and the 
defendant on the day and year aforesaid had knowledge of and knew 
that said pump or hand car was out and being run on said railroad. And 
it became, and was, the duty of the defendant in running steam locomo- 
tive engines on said railroad to have them equipped with ordinary and 
proper appliances, so that said steam locomotive engines could, and 
would, be under the immediate control of the engine driver or engineer, 
or the person who had the management of the running of said steam 
locomotive engines so that the steam locomotive engines should not be 
run or driven upon and against Walter Preston Richards or upon or 
against the aforesaid pump or hand car, on which the said Walter Preston 
Richard was, so as to injure and wound the said Walter Preston Rich- 
ards. Yet the defendant, not regarding its duty in this behalf, so care- 
lessly and negligently conducted itself that heretofore, to-wit, on the day 
and year aforesaid, in the county aforesaid, a steam locomotive engine, 
not equipped with ordinary and proper appliances so that it was not 
under the immediate control of the engineer or engine driver, or the person 
who had the management of said steam locomotive engine, was by the 
said defendant carelessly and negligently driven and propelled upon and 
against the said pump or hand car, on which the said Walter Preston 
Richards was, and upon the said Walter Preston Richards, so that said 
Walter Preston Richards was wounded, bruised, hurt and injured that 
by reason thereof he shortly afterwards died, and his death was caused 
by the said wrongful act, neglect and default of said defendant. Where- 
fore, the said plaintiff, administrator of Walter Preston Richards, de- 
ceased, says he is entitled to recover damages to the amount of $10,000, 
under the laws of Virginia for such cases made and provided, and, there- 
fore, he brings his suite. 

And for this, also, to-wit: That on the 10th day of November, 1901, and for a 
long time before that the defendant company was, and had been, operating a rail- 
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road in the said county of Washington, over which it operated steam engines, and 
on the day and year aforesaid Walter Preston Richards had been hurt and had 
been placed or laid upon and was being carried on a certain pump or hand car, 
which certain pump or hand car was being run on said railroad And the de- 
fendant on the day and year aforesaid had knowledge of, and knew, that 
the said pump or hand car was out, being run on said railroad. And it 
became, and was, the duty of the defendant to exercise due and reasonable 
care and caution in running steam locomotive engines so that 
said steam locomotive engines should not be run at an unusual 
rate of travel or at a time different from the schedule of any train running 
in same direction and passing the point at which the accident hereinafter 
complained of happened, or, if so run, notice of the change of running 
said steam locomotive engine should be given so that the steam locomotive 
should not be run or driven upon said Walter Preston Richards or upon 
or against the aforesaid pump or hand car, on which the said Walter 
Preston Richards was, so as to injure and wound said Walter Preston 
Richards. Yet, the defendant, not regarding its duty in this behalf, so 
carelessly and negligently conducted itself, that heretofore, to-wit, on the 
day and year aforesaid, in the county aforesaid, a steam locomotive en- 
gine was, by the said defendant carelessly and negligently run at an 
unusual rate of travel, at a time different from the schedule of any train 
running in the same direction and passing the point at which the accident 
hereinafter complained of happened, and said running of said steam loco- 
motive engine was by the defendant, and the death of Walter Preston 
Richards was without fault on the part of said Walter Preston Richards, 
and said defendant had not given notice of the said change of running 
said steam locomotive engine, so as to enable the said Walter Preston 
Richards to avoid danger, by reason whereof a steam locomotive engine 
was by said defendant carelessly and negligently driven and propelled 
upon and against the said pump or hand car, on which the said Walter 
Preston Richards was and upon the said Walter Preston Richards so that 
said Walter Preston Richards was wounded, bruised and hurt and injured, 
that by reason whereof he shortly thereafterwards died, and his death was 
caused by the said wrongful act, neglect and default of said defendant. 
Wherefore, the said plaintiff, administrator of Walter Preston Richards, 
deceased, says he is entitled to recover damages to the amount of $10,000 
under the laws of Virginia, for such cases made and provided, and, there- 
fore, he brings his suit. 

And for this, also, to-wit: That on the 10th day of November, 1901, 
and for a long time before that the said defendant company was, and had 
been, operating a railroad in said county of Washington, over which it 
operated steam locomotive engines, and on the day and year aforesaid Wal- 
ter Preston Richards had been hurt and had been placed 
or laid upon a certain pump or hand car, which certain pump 
or hand car was, and being run, on said railroad, and the defendant, 
on the day and year aforesaid, had knowledge of. and knew, that said 
pump or hand car was out and being run on said railroad. And it became, 
and was, the duty of the defendant on the day and year aforesaid, and at 
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the time of the accident herein complained of to abstain from running a 
steam locomotive engine on said railroad. Yet, the defendant, not regard- 
ing its duty in this behalf, and in violation of the laws of the Common- 
wealth, so carelessly and negligently conducted itself that, heretofore, to- 
wit, on the day and year aforesaid a steam locomotive engine was, by the 
said defendant, run on said railroad arid carelessly and negligently driven 
and propelled upon and against the said pump or hand car on which the 
said Walter Preston Richards was, and upon the said Walter Preston 
Richaids, so that said Walter Preston Richards was wounded, bruised, 
hurt and injured, that by reason whereof he shortly afterwards died. 
Wherefore, the said plaintiff, administrator of Walter Preston Richards, 
deceased, says he is entitled to recover damages to the amount of $10,000 
under the laws of Virginia, for such cases made and provided, and, there- 
fore, he brings his suit. 

And for this, also, to-wit: That on the 10th day of November, 1901, 
and for a long time before that, the said defendant company was, and had 
been, operating a railroad in said county of Washington, over which it 
operated steam locomotive engines, and on the day and year aforesaid Wal- 
ter Preston Richards had been hurt and had been placed or laid upon a 
certain pump or hand car, which certain pump or hand ear was being run 
on said railroad, and the defendant on the day and year aforesaid had 
knowledge, and knew, that said pump or hand car was out and being run 
on said railroad. And said pump or hand car was at or near a point on 
said railroad where there was, and had been for a long time before that 
day, a highway crossing. And it became, and was, the duty 
of the defendant in running steam locomotive engines on said 
railroad to, at least, twice, sharply sound not less than three Hundred 
yards before said highway crossing, a steam whistle placed on said steam 
locomotive engines, so that steam locomotive engines should not be run or 
driven upon and against the aforesaid pump or hand car, on which said 
Walter Preston Richards was, or upon or against said Walter Preston 
Richards, so as to injure and wound said Walter Preston Richards. Yet, 
the defendant, not regarding its duty in this behalf, so carelessly and neg- 
ligently conducted itself, that heretofore, to-wit, on the day and year 
aforesaid, in the county aforesaid, that a steam locomotive engine was 
carelessly and negligently run over said railroad, that the steam whistle 
placed on said steam locomotive engine . was not at least twice sharply 
sounded not less than three hundred yards before said highway crossing, 
by reason whereof said steam locomotive engine was by said defendant 
driven and propelled upon and against the said pump or hand car, on which 
Walter Preston Richards was, and upon and against the said Walter Pres- 
ton Richards, so that said Walter Preston Richards was wounded, bruised, 
hurt and injured, that, by reason thereof, he shortly afterwards died, and 
his death was caused by said wrongful act, neglect and default of said 
defendant. Wherefore, the said plaintiff, administrator of Walter Pres- 
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ton Richards, deceased, says he is entitled to recover damages to the 
amount of $10,000, under the laws of Virginia, for such cases made and 
provided, and therefore he brings his suit. 

J. W. HOBTENSTINE, S. W. C. 

and as such adm'r. of Walter 
Preston Richards, deceased. 
L. P. Summers 

and 
John W. Neal, p. q. 

Demukbeb. 
Virginia-Carolina Railway Co. 

ads. 
J. W. Hortenstine, S. W. C. and 
as such adm'r of Walter 
P. Richards, dec'd. 
The defendant, by counsel, comes and demurs to the declaration in this 
case, and to each count thereof, and for grounds and demurrer alleges 
the following : 

( 1 ) The declaration and each count thereof fails to aver the relation, 
if any, existing between defendant and plaintiff's intestate, and fails to 
aver any fact or circumstance from which any duty whatever from de- 
fendant to plaintiff's intestate could arise. 

(2) The declaration and each count thereof fails to aver that defendant, 
after discovering the danger of plaintiff's intestate, or by the exercise of 
ordinary care, could have discovered his danger, failed to exercise ordi- 
nary care to avoid the accident, or could, by the exercise of ordinary care 
in the management of its engine, have avoided the accident, and that the 
failure in duty on part of defendant, as alleged in each count, was the 
proximate cause of the injury complained of. 

(3). The declaration and each count thereof fails to show that defend- 
ant knew, or could, by the exercise of ordinary care, have known the con- 
dition of plaintiff's intestate when placed upon the hand car, or that the 
failure to exercise ordinary care on the part of defendant in this regard 
was the proximate cause of the injury complained of, nor does it aver 
any fact or circumstance from which it could be inferred that such fail- 
ure to exercise ordinary care was the proximate cause of the injury. 

(4). The first count fails to allege any duty whatever due from defend- 
ant to plaintiff's intestate. 

(5) The fourth count fails to aver any fact or circumstance, because 
of which, as between defendant and plaintiff's intestate, there existed the 
duty to provide safe and proper appliances. It fails to aver positively 
that defendants appliances were not safe and proper, and that the failure 
to provide such appliances was the proximate cause of the injury com- 
plained of. 

(6). The fifth count fails to aver any fact or circumstance because of 
which, as between defendant's intestate, there existed the duty not to 
run its engine at an unusual rate of speed, or at a time different from 
the schedule of any train running in same direction, and passing the 
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point at which the accident complained of occurred, or to give notice 
of same to plaintiff's intestate or to any one else in his situation. 

This count is further demurrable because the statement that it was 
the duty of defendant not to run its engine on a changed schedule, or, if 
so run, notice should have been given et cetera, is alternative pleading, 
and is not permissable. 

This count is further demurrable because it fails to aver that the 
failure in this regard, on part of defendant, was the proximate cause of 
the injury complained of, and failed to aver any fact or circumstance 
from which it could be inferred, that such failure was the proximate cause 
of said injury. 

(7) The sixth count fails to aver any fact or circumstance, because 
of which, there existed the duty, on part of defendant, to abstain from 
running its engine on the day, and at the time of the accident, and that 
this duty was due the plaintiff's intestate. It fails to show that the fail- 
ure to abstain, etc., was the proximate cause of the accident. It not only 
does not show a cause of action, by plaintiff against defendant, but nega- 
tives it by alleging facts which show the contributory negligence of plain- 
tiff's intestate, which negligence was the proximate cause of the injury 
complained of. 

( 8 ) . The seventh count fails to aver any fact or circumstance, because 
of which, as between defendant and plaintiff's intestate, there existed the 
duty to sound its whistle sharply, at least twice, not less than 300 yards 
from the highway crossing referred to. It fails to aver that the failure 
of defendant, in this regard, was the proximate cause of the injury com- 
plained of, and fails to aver any fact or circumstance from which it 
could be inferred that such failure was the proximate cause of the in- 
jury- 



Wherefore &c. 



White & Penn. 



Virginia-Carolina Rw't Co., 

By Counsel. 



Virginia & S. W. Ex. Co. v. Clowers' Adm'x.* 

Supreme Court of Appeals. 

June 16, 1904. 

BAILBOADS MASTER AND SERVANT FELLOW SERVANTS CONSTITUTIONAL 

RULE LOCOMOTIVE ENGINEER AND TELEGRAPH OPERATOR. 

1. Const, section 162, in effect relaxing the stringency of existing prece- 
dents as to fellow servants, in the interests of employes of railroad 
companies, is not to be strictly construed, but the true method of con- 
struction is to discover the intention of the framers of the Consti- 
tution. 

» Reported by West Publishing Company. 



